OFFICIAL NOTICE AND AGENDA
Notice is hereby given that a public meeting will be held on the date, time and location shown below.
Upon attaining a quorum of members, all items listed on the agenda shown below may be considered
(discussed and/or acted upon).

Regular / Special Meeting:
Date and Time:
Location:

LEGISLATIVE & LICENSING COMMITTEE
TUESDAY, OCTOBER 20, 2020 @ 7:15 P.M.
COURTROOM, PUBLIC SAFETY BUILDING, 2100 N. CALHOUN RD
(NOTE: ROOM CHANGE)

Members:

Aldermen: Gary Mahkorn (Chair), Brad Blumer, Bill Carnell,
Mark Nelson, Rick Owen
(NUMBER OF MEMBERS NEEDED TO MEET QUORUM REQUIREMENTS: 3)

**ALL ACTIONS ON LICENSES SUBJECT TO FURTHER ADMINISTRATIVE APPROVALS**
**ALL APPROVALS OF ALCOHOL LICENSES ARE SUBJECT TO PAYMENT OF DELINQUENT TAXES & LIQUOR BILLS**

1. ROLL CALL
2. ANNOUNCEMENTS
a. THE NEXT REGULARLY SCHEDULED MEETING IS TUESDAY, NOVEMBER 17, 2020.

3. MINUTES
a. MINUTES OF THE OCTOBER 6, 2020 MEETING.

4. NEW BUSINESS
a. LEGISLATIVE REFERRAL: PUBLIC COMMENT PERIODS AT GOVERNMENTAL MEETINGS. (MAYOR STEVE PONTO)

5. ADJOURNMENT.

KELLY MICHAELS, MMC, WCPC
CITY CLERK’S OFFICE, CITY CLERK
OCTOBER 16, 2020 @ 2:00 P.M.

Agenda
MINUTES OF AN OFFICIAL MEETING:
Regular Meeting of: Legislative & Licensing Committee
Date and Time:

Tuesday, October 6, 2020 at 7:00 pm

Location:

City Hall, 2000 N. Calhoun Road – Council Chambers

Members Present:

Alderman Gary Mahkorn (Chair), Alderman Brad Blumer, Alderman Bill Carnell,
Alderman Mark Nelson, Alderman Rick Owen

Members Excused:

None

Others Present:

City Attorney Jenna Merten, City Clerk Kelly Michaels, Alderman Blackburn,
Alderman Jurken

1. ROLL CALL
Alderman Mahkorn noted a quorum present and called the Legislative & Licensing
Committee to order at 7:03 pm.
2. ANNOUNCEMENTS
The Next Regularly Scheduled meeting will be held on Tuesday, October 20, 2020.
3. MINUTES
Motion by Alderman Nelson, seconded by Alderman Carnell, to approve the minutes of
the September 15, 2020, Legislative & Licensing Committee meeting. Motion carried 5-0.
Motion by Alderman Nelson, seconded by Alderman Carnell, to approve the minutes of
the September 29, 2020, Special Legislative & Licensing Committee meeting. Motion
carried 5-0.
4. UNFINISHED BUSINESS
a. Legislative Referral: Second draft to amend Section 15.04.340 Fences, to permit
installation of netting at fenced playfields to preclude balls from leaving the field of play
when the fenced playfield is proximate to streets, ponds or storm water basins.
Alderman Nelson questioned whether the committee wanted to be more specific on
materials and the definition of netting. Alderman Owen stated there might be different
netting sizes according to the type of business or activity requiring it. He suggested the
netting be a specific size.
Alderman Blumer expressed concern on residential applications for netting. He does not
want to see this get out of hand. Alderman Owen agreed stating there should be

restrictions on residential netting, such as setbacks and property size limits. The committee
discussed the different requirements on fencing versus netting.
Alderman Nelson felt the city should draft an ordinance that reflects the reason for the
legislative referral noting that sports netting shouldn’t affect residential properties but only
be addressed to institutional businesses. There should also be a height limit to the netting.
Attorney Merten noted the proposal states the netting couldn’t be more than twenty feet
high, except for golf courses and ranges, which can have netting forty feet in height.
Alderman Carnell was favorable to the idea of having restrictions; however the netting
should address a safety issue. In regards to Kiddie Academy he felt their request was more
of a convenience so staff did not have to chase balls as there is already a fence around the
pond.
Alderman Mahkorn agreed with Alderman Nelson on keeping the ordinance simple and
addressing why the ordinance was created which was for commercial not residential
situations.
Attorney Merten suggested the ordinance be specific to conditional uses that are schools.
They would have to apply for a permit if they wanted a fence.
Alderman Blumer asked if sports netting has a standard product that would be required to
be used. He explained the netting should have specifications for durability and such.
Motion by Alderman Nelson, seconded by Alderman Carnell, to instruct the City Attorney
to incorporate comments by the committee and bring a revised draft to the next meeting.
Motion carried 5-0.
5. NEW BUSINESS
a. Legislative Referral: Creating Chapter 6.11 of the Brookfield Municipal Code regarding
possession of wild animals.
Alderman Nelson indicated he received a call from a resident who has a large lot of several
acres and would like to keep goats. Currently, the resident owns goats outside the city and
would like to bring them to the property in the city. He noted he does not have a strong
feeling one way or the other.
Alderman Carnell indicated he also has a resident in his district that wants to have goats,
however he want them for a short period of time just to come in and eat buckthorn and
other invasive plants.
Alderman Nelson questioned how a horse would be excluded from the proposed ordinance.
Attorney Merten stated horses are excluded from the definition of wild animals and the
owner has to have at least 3 acres.
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Alderman Blumer noted he does not have a problem with goats, sheep, llamas, etc. if the
lot is large enough. He has not received any comments from residents regarding the
proposed ordinance. Attorney Merten stated the ordinance, as written, prohibits wild
animals, which includes goats, sheep, etc., from being brought into the city.
Alderman Nelson questioned if the current city code has this definition and orders of
animals. Attorney Merten stated the code does not have any verbiage regarding wild
animals.
Alderman Owen questioned whether a resident could have chickens if they have three
acres. Alderman Mahkorn stated ‘yes, if a resident has a large enough property, chickens
are allowed.
Alderman Blumer stated he would be in favor of the ordinance as is, noting much of it is
common sense. He would like to see a final ordinance drafted.
Alderman Owen asked if this was reviewed by the Elmbrook Humane Officer. Attorney
Merten stated she sent the ordinance for comments, but has not heard from the Humane
Officer yet.
Alderman Carnell requested to see a map of the specific property to see if there is a house
on the property and also the size of the property. Alderman Mahkorn asked if the city
would want to include properties of a specific size to allow horses and donkeys.
The consensus of the committee was to bring this matter back to the October 6, 2020 Legislative
& Licensing Committee meeting with additional clarifications and a map showing the property in
question.

Resolution regarding applicants for Original Bartender/Operator Licenses.
Ameti, Luan
Martinez, Melissa-Jean M.
Motion by Alderman Blumer, seconded by Alderman Owen to approve the applicants for Original
Bartender / Operator Licenses as presented. Motion carried 5-0.

6. ADJOURNMENT
Motion by Alderman Carnell, second by Alderman Owen to adjourn the meeting. Motion carried
5-0. Meeting adjourned at 7:45 pm.
RESPECTFULLY SUBMITTED: KELLY MICHAELS, MMC, WCPC
CITY CLERK’S OFFICE, CITY CLERK
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Agenda
CITY ATTORNEY
Jenna Merten, City Attorney
2000 North Calhoun Road
Brookfield, Wisconsin 53005-0595
(262) 787-3525 - Fax (262) 796-6671

October 14, 2020
To:

Legislative and Licensing Committee

CC:

Kelly Michaels, Clerk

Re:
Legislative Referral for “Review the current situation of the public comment portion
at Council meetings and suggest ground rules which both protect the public’s right to address
the Council but also set reasonable basic standards for such remarks”
In response to Mayor Ponto’s legislative referral, I have attached a legal comment
from the League of Wisconsin Municipalities and a comment paper from the Citizen
Advocacy Center regarding public comment periods at governmental meetings. Other than
the Citizen Advocacy Center’s references to specific Illinois law, I believe that the
documents are helpful in setting forth the legalities for a discussion on the City’s public
comment period.
To briefly summarize the documents, Wisconsin law does not require municipalities
to hold public comment periods at their meetings. However, if municipalities choose to do
so and choose to implement regulations on the public comment period, any regulations that
are imposed must be content-neutral and reasonable time, place, and manner restrictions
necessary to further a significant government interest. If the regulations do not meet those
standards, a municipality risks being sued for violating an individual’s right to free speech.
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Legal comment discussing Legal comment answers questions regarding public comment periods at city
council or village board meetings including the following: whether public comment period is required;
ability of governing body members to respond to matters raised during public comment period or
speak as member of public during such a period; first amendment forum analysis for evaluating
body’s ability to limit subject matter or persons who can speak during public comment period;
examples of reasonable content-neutral time, place and manner regulations; and dealing with
disorderly persons.
Public Comment Q & A
Maria Davis, Assistant Legal Counsel and Claire Silverman, Legal Counsel, League of Wisconsin
Municipalities

Are governing bodies required to include a public comment period at meetings?
No. The public does not have a constitutional right to speak at governmental body meetings1and
Wisconsin Statutes do not require governing bodies to designate public comment periods at meetings.
Wisconsin Stat.§ 19.84(2) provides that the public notice of a meeting of a governmental body may
include a period of public comment.2 While Wisconsin's open meetings law and other statutes require
that meetings be accessible to the public,3 they do not afford the public the right to address the
governmental body. Although public comment periods are not required by law, many municipalities
utilize public comment periods, finding they provide a valuable opportunity for constituents to offer
feedback on matters in their community.

Are governing body members able to speak/respond to citizens during public comment
period?
Yes, although there is a limit to how far that discussion should go if the subject was not specifically
included in the meeting notice. Wisconsin Stat. § 19.83(2) provides that a governmental body may
discuss any matter raised by the public during a public comment period that was publicly noticed.
However, if members of the public raise subjects not specifically included in the meeting notice, the
Wisconsin Department of Justice's Open Meetings Law Compliance Guide suggests, "it is advisable to
limit the discussion of that subject and to defer any extensive deliberation to a later meeting for which
more specific notice can be given." The compliance guide also states that a governmental body may not
take formal action on a subject raised during public comment that was not also identified in the
meeting's public notice.

May governing body members speak as members of the public during a public comment
period?
No, unless the subject matter the governing body member intends to speak on was included in the
meeting's public notice. The limited exception in Wisconsin Stat.§ 19.84(2), allowing members of the
public to bring up items not specifically on the agenda during a period of noticed public comment, is
intended to allow local governments to be responsive to their constituents and to receive information
from members of the public. However, it was not intended to allow members of governmental bodies to
bring up matters without placing them on the agenda and giving notice to the public. Given that
members of governmental bodies have ready access to the body's agendas, a body member's use of

the§ 19.84(2) exception to discuss unnoticed subject matter would likely be seen as an impermissible
attempt to circumvent the open meetings law's notice requirements.

Can the subject matter that may be discussed during a public comment period be
restricted?
It depends on whether the governing body established the public comment period as a designated
public forum or a limited public forum. Nothing in the Constitution requires government to freely grant
access to all who wish to exercise a right to free speech on every type of government property without
regard to the nature of the property or to disruption that might be caused by speakers' activities.
Government ability to regulate or restrict protected speech depends, in part, on where that speech is
occurring. Government property can be classified into three basic types of forums: (1) Traditional public
forum; (2) designated public forum; and (3) non- public forum. Examples of a traditional public forum
include, but are not limited to, public streets, parks, sidewalks, etc. A designated public forum is a place
that is not traditionally open for expressive activity, but that the government has opened for expressive
activity.5 Non- public forums are all other types of government property that have not been opened to
expressive activity.
A governing body has limited ability to regulate speech in traditional and designated public forums.6 In
either of these forums, a regulation based on the content of one's speech is subject to strict scrutiny,
meaning the government must show that the regulation "is necessary to serve a compelling state
interest and that it is narrowly drawn to achieve that end."7 In other words, the regulation must be the
least restrictive means of achieving the compelling governmental interest.8 Regulations subject to a
strict scrutiny analysis rarely survive. Governments may enforce reasonable time, place, and manner
restrictions on speech in traditional and designated public forums provided they are content neutral,
narrowly tailored to serve a significant government interest, and leave open ample alternative channels
of communication.9 Regulations of speech based on viewpoint are always prohibited.
Generally, a governmental body meeting is not considered a traditional public forum. A governing body
that includes a public comment period in its meetings will typically have created either a designated
public forum or limited public forum. In a designated public forum, content-based restrictions on speech
are subject to the same strict scrutiny analysis that applies to traditional public forums;10 thus, contentbased restrictions of speech are unlikely to survive. A limited public forum is a type of designated public
forum. In a limited public forum setting, governing bodies may restrict participating speakers to certain
topics.11Those restrictions are then subject to intermediate judicial scrutiny and will survive so long as
they are "reasonable in light of the purpose served by the forum" and do not restrict speech based on
particular viewpoints within the permitted topics of conversation.12 For example, a governing body
could limit public comment discussions to agenda items, which might include discussion of whether to
build a new public library, but it could not limit speakers to only those who were in favor of the project.
Accordingly, a governing body's ability to place restrictions on what is discussed during public comment
turns on how the body has created the forum. Merely specifying a time period during meetings for
public comment, with nothing further, likely results in a designated public forum and content-based
restrictions on speech will be unlikely to survive judicial scrutiny. On the other hand, when a governing
body limits a public comment period from the outset- e.g., limiting discussion to certain topics - it will
likely have created a limited public forum and content-based restrictions on speech are permissible if
reasonable in light of the forum's purpose.

Can governing bodies halt participation in public comment period to certain categories of
speakers?
Yes, but only if the governing body creates a limited public forum when it establishes the public
comment period.13
Additionally, the restrictions must still be reasonable in light of the forum's purpose and may not
discriminate on the basis of viewpoint or protected class. For example, a governing body could choose
to limit participation in public comment periods to residents and taxpayers. However, this may not be
best practice, and other alternatives could achieve a more inclusive result. For instance, a governing
body could choose to apply reasonable time, place, and manner restrictions to the public comment
period that give priority to resident and taxpayer speakers. lf the governing body has placed an overall
time limitation on the public comment period- e.g., it shall last for no more than one hour - all speakers
could then be prioritized within that timeframe.

Should governmental bodies allow the public to speak outside of public comment
periods?
Generally speaking, no. Although governmental bodies may disagree with this answer, allowing the
public to interject outside of public comment periods raises significant legal issues and is probably not a
best practice. Most concerning is that a governmental body that regularly allows the public to speak
outside of public comment periods is arguably setting up its meetings as a designated public forum,
which will greatly curtail the body's ability to control its meetings. For example, if the governing body
permits public commentary at some times but not others, or allows some persons to speak but not
others, the governing body opens itself to claims that the differential treatment is content or viewpoint
based or that the regulations are not reasonable or sufficiently defined.

What are some reasonable time, place, and manner restrictions?
Reasonable time, place, and manner restrictions must be content neutral and are subject to
intermediate scrutiny. Some examples of reasonable restrictions include limiting the amount of time per
speaker, limiting the total amount of time devoted to public comment, requiring speakers to address the
body from a podium or designated area, and requiring speakers to register before speaking.

What can governing bodies do if persons are disorderly?
Governing bodies have power to preserve order at meetings and to punish by fine persons present for
disorderly conduct.14
To preserve order, governing bodies may also order disorderly persons removed. However, this should
not be done lightly. Because any content-based regulation of speech in a designated public forum will
be subject to strict judicial scrutiny, it is imperative that speakers not be viewed as disorderly simply
because they are critical of the governing body or municipal employees; or are speaking in an angry
voice. The same holds true in limited public forums, even though regulations of speech in a limited
public forum are subject to intermediate scrutiny rather than strict scrutiny. As a general rule, the focus
should be on the person's conduct rather than what the person is saying.
In the context of a public meeting, conduct may be viewed as disorderly when it interferes with the
running of the meeting itself. Examples of disorderly conduct include a speaker who refuses to conform
with time limits set by the body and yield the floor once his or her allotted speaking time is over, or a

person who repeatedly yells things out while sitting in the audience, or a speaker in a limited public
forum who insists on speaking about a topic for which the forum has not been opened up.
Situations involving disorderly conduct during public comment periods are fraught with difficulty; the
line between speech and conduct can be difficult to draw, and courts' after-the-fact analysis of such
situations will be heavily fact dependent and evaluated on a case-by- case basis. Therefore, it is
important that governing bodies tread carefully whenever a potential limitation of speech is involved.
Governing Bodies 410
About the Authors:
Claire Silverman is Legal Counsel for the League of Wisconsin Municipalities. Claire joined the League
staff in 1992. Contact Claire at cms@lwm-info.org
Maria Davis is the Assistant Legal Counsel for the League of Wisconsin Municipalities. Maria joined the
League staff in 2018.Contact Maria at mdavis@lwm-info.org
1. See Minnesota State Bd. for Cmty. Colleges v. Knight, 465 U.S. Z71, 283 (1984). Note, however, that
some statutes require public hearings for particular subject matters. In such instances, the public does
have a right to be heard. Examples of statutes requiring public hearings are § 65.90(4) (hearing on
proposed budget),§ 62.23(7)(d)l.b.(prior to rezoning),and §66.0703(8) (prior to special assessment).
2."May" Is typically construed as being permissive, rather than mandatory, in nature. City of Wauwatosa
v. Milwaukee Cty., 22 Wis.2d184, 191,125 N.W.2d 386 (1963).
3. Wis. Stat. §§19.81(2).19.82(3). 61.32. and 62.11(3)(C).
4. Cornelius v. NAACP Legal Defense and Educational Fund, Inc., 473 U.S.7BB (1985).
5. lnt'l Soc'y for Krishna Consciousness, Inc. v. Lee, 505 U.S.672, 678 (1992).
6. Svrita v, Hyde.665 F.3d 860.870 (7th Cir, 2011).
7. Perry Edvc. Ass'n v. Perry Local Edvcatars' Ass'n, 460 U.S. 37, 45 0983).
8. McCullen v. Coakley, 573 U.S. 464, 478 (2014).
9. Svrita v. Hyde, 665 t.3d at 870.
10. Pleasant Grave City v. Summum, 555 U.S.460, 469-70 (2009).
11. See Goad News Club v. Milford Central School, 533 U.S. 98,106 (2001).
12. Goad News Club v. Milford Central School, 533 U.S. at 106-117 (2001).
13. See Good News Club v. Milford Central School, 533 U.S. at 106 (2001).
14. Wis. stat. §§61.32 and 62.11(3)(c).

PUBLIC COMMENT:
MAY I ADDRESS THE ELECTED OFFICIALS AT MY PUBLIC BODY?

Contents
BACKGROUND ................................................................................................. 2
REASONABLE REGULATIONS ............................................................................ 2
Government Interest........................................................................................... 2
Time Restrictions ............................................................................................... 3
Place Restrictions .............................................................................................. 3
Manner Restrictions ........................................................................................... 3
PROTECTED SPEECH ......................................................................................... 3
Political Speech ................................................................................................. 4
EXAMPLES OF UNCONSTITUTIONAL RESTRICTIONS ON SPEECH ................... 5
Maintaining Decorum - “Niceness” Policies ............................................................ 5
Repetitive Comments ......................................................................................... 5
Other Content-Based Restrictions.......................................................................... 6
Unfettered Discretion.......................................................................................... 6
BEST PRACTICES................................................................................................ 6
Protect Political Speech ..................................................................................... 6
Limit Total Time Period and Time Per Speaker...................................................... 6
Sign in requirements .......................................................................................... 7
Notice for Public Comment ................................................................................. 7
Suggested language for a public comment policy: .................................................. 7
Suggested Placement of public comment within the policy: .................................... 7
This brochure is meant to provide a general guide to freedom of speech at public
body meetings and should not be taken as legal advice.

Citizen Advocacy Center (CAC) is an award winning, non-partisan, 501(c)(3) non-profit,

free community legal organization, founded in 1994, dedicated to building democracy for
the 21st Century by strengthening the public’s capacities, resources, and institutions for
self-governance.
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PUBLIC COMMENT:
MAY I ADDRESS THE ELECTED OFFICIALS AT MY PUBLIC BODY?
Have you ever found yourself wondering, “Am I allowed to speak at a government
meeting?” “When is it my chance to talk?” “Can the public body limit how long I speak or
what I say?” “Is it ok for the public body to cut me off?” “What if I have something to say
that isn’t popular?”
This “Tool To Use” is offered by CAC to provide background information regarding the
right of an individual to speak at local government meetings as allowed under the Illinois
Open Meetings Act and the First Amendment. It outlines reasonable government
restrictions that a public body may implement. It also includes a sample public comment
policy that evidences best practices.

BACKGROUND
Public comment provides one of the few avenues that the public has to make public
statements to elected officials on matters of public concern. Prior to January 1, 2011,
the Illinois Open Meetings Act (OMA) did not guarantee members of the public the right
to address public bodies. Section 2.06(g) of OMA went into effect January 1, 2011 and
requires that all public bodies subject to OMA provide an opportunity for members of the
public to address public officials at open meetings. Under the OMA, when a majority of
a quorum of public officials from a particular government body gather and discuss public
business, those meetings must be convened openly, or in the public eye, unless there is
a legally sufficient reason that permits the public body to meet in closed, or executive
session.
The right to address public bodies at open meetings is not without limits. While the OMA
is clear that the public has a right to speak during a meeting of the public body, that right
is subject to reasonable limitations by the public body.
The law requires public bodies to publish their public comment rules. As such, many
public bodies are in the process of drafting or revising their public comment rules of
procedure. CAC routinely fields questions about public comment rules published in
response to the “right to speak” provision of the OMA. Namely which rules are
permissible, and which are not? What are reasonable limitations on the right to speak?

REASONABLE REGULATIONS
Although the OMA addresses the types of rules a public body may adopt, the general
rule is that public bodies may only adopt "content-neutral" rules which are reasonable
time, place, and manner restrictions necessary to further a significant government
interest. Two questions come to mind: What is a significant governmental interest? And
what can public bodies do to limit public comment?

Government Interest
Most time, place, and manner restrictions on public comment periods may be justified
by the significant governmental interest of having efficient business meetings.
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Time Restrictions
An example of time regulation is a protest in a busy city during rush hour traffic. The First
Amendment protects the right to protest but the government may regulate the time
period of that protest and weigh the right to protest against everyone else’s right to travel
roads and utilize sidewalks.
At an open government meeting, the public body will have a designated time(s) for the
public to speak directly to the government body on the agenda. Members of the public
should not yell out or interrupt the meeting from their seats (a possible consequence
includes removal from the meeting). Rather, an individual should wait to be recognized
by the meeting Chairperson and then address the public body during the specified time
period. A public body has the authority to determine the time-frame during an open
meeting for the public to speak. An example would be three minutes per speaker for a
total public comment period of 30 minutes.

Place Restrictions
An example of a place restriction would be a protest in a bustling city where protesters
are limited to certain spaces or prevented by barriers from jaywalking or crossing streets.
When government restrictions on your speech are based on your physical location or
based on the order of the agenda for a meeting, without regard to the content of your
speech, this is called a place restriction.
In the context of an open government meeting, a government entity has the discretion as
to where to place the public comment period: public comment may be near the
beginning of the meeting, towards the end of the meeting, in both the beginning and end,
or even multiple times throughout the public body’s discussion of different agenda items.

Manner Restrictions
A classic example of a manner restriction is noise regulation. You have the right to
speak at an open meeting, but you may not speak into a megaphone in making your
public comment.
Public bodies may require you sign in for public comment and state your name before
speaking. If you attend an open meeting, you will likely find a sign in sheet for public
comment, or at the very least a copy of the agenda for the meeting with “Public
Comment” listed as an item. Illinois public bodies may not require any speaker to state
his or her physical or residential address. See Illinois Attorney General Public Access
Opinion 14-009.

PROTECTED SPEECH
During public comment, your right to speak is protected by the First Amendment. What
does this mean in practical terms? According to Constitutional law, a public body cannot
limit your speech based on its content, meaning the members of the public body cannot
limit what you have to say because:
 it’s members do not like what you are saying;
 it’s members “have already heard it”; or
 the speech is critical of government.
3

Federal law differentiates between the types of places in which individuals express
themselves as well as the value of that expression. For example, common places for
gatherings have always included parks and streets. These are considered public
forums. Public forums are treated as arenas sacred to public discourse. In a public
forum, the government may only impose reasonable time, place, and manner
restrictions, also known as content-neutral restrictions, to further a significant
government interest. Conversely, the government is prohibited from regulating the
content of speech unless it can articulate a compelling government interest to do so,
which is a very high standard and rarely met. National security is a prime example.
In Illinois, open meetings must set aside time for public comment. This is obligatory. The
public body may not opt into or out of public comment at its discretion. The public
comment period in Illinois is a type of “public forum” as described in First Amendment
law; it is not like a sidewalk or a public park, but it is related in that a “designated forum”
has been created. A designated forum is that which the government makes available to
a class of speakers for the allowance of expressive activity. In other words, the
government has specifically carved out a period of time for people in attendance to
speak. Therefore the government cannot restrict the content of speech during the
designated forum unless it can articulate a compelling governmental interest to restrict
the content of speech. Under this standard, courts scrutinize the regulation at hand very
closely and abide strictly with First Amendment principles.

Political Speech
The central feature of American democracy is an engaged public contributing to public
debate. That is why political speech is special under First Amendment law and why
public comments to a government body are considered political speech by nature. First
Amendment law even protects people who are speaking out of hatred, although
speakers need be wary of defamation and similar lawsuits. This was eloquently stated
by former Supreme Court Chief Justice Rehnquist as follows:
Debate on public issues will not be uninhibited if the speaker must run the risk
that it will be proved in court that he spoke out of hatred; even if he did speak out
of hatred, utterances honestly believed contribute to the free interchange of ideas
and the ascertainment of truth. Thus, while such bad motive may be deemed
controlling for purposes of tort liability in other areas of the law, we think the First
Amendment prohibits such a result in the area of public debate about public
figures.
Hustler Magazine v. Fawell, 485 U.S. 46 (1988) (internal citations omitted).
Ultimately, as put by Justice Rehnquist, comments offered in critique of the public body
or in broaching unpopular subjects contribute to the public debate. This means that a
public body may not pre-empt your speech by forbidding you from making “critical” or
“personal” comments, or place other content-based restrictions on your comments.
While speakers must guard against defamation, they may certainly offer biting critiques
of elected officials.
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EXAMPLES OF UNCONSTITUTIONAL RESTRICTIONS ON SPEECH
Under the auspice of maintaining civility and an environment conducive to business, the
following are examples of restrictions that a government body may try to impose during
public comment (when the speaker is engaged in political speech) which impact the
content of speech. One way to vet whether a restriction is a neutral or content-based is
to ask if the speech used during public comment violate the restriction. Below are some
common types of restrictions:
Viewpoint Restrictions
A viewpoint restriction is a type of content-based restriction, but is particularly anathema
to the First Amendment because it blatantly favors or disfavors one point of view over
another. For example, a public body is unreasonable if it only allows for “peaceful labor
picketing” or “pro-union picketing” near schools but excludes picketing related to other
issues in the same places based on content. (For more on this, read the 1972 Supreme
Court case Police Dep’t of Chicago v. Mosley, which can be found at 408 U.S. 92.) As
another example, a government may not allow only proponents of an issue to speak.
As an extreme example,
 “Only people who have good things to say about this public body may speak. No
one may criticize the public body.

Maintaining Decorum - “Niceness” Policies
A decorum or “niceness” policy attempts to regulate the tenor of individual speakers and
how they deliver a comment, forbidding speech that is “offensive” or “disrespectful.”
They are also considered vague.
Here are some other examples of “niceness” policies:
 “Comments that are abusive and harassing, and/or state personal attacks will not
be permitted. “
 “Speakers will not be permitted to make condescending comments and name call
any board member.”
 “Speakers shall be courteous and cannot personally disrespect any board
member.”

Repetitive Comments
Each member of the public has the same First Amendment freedom to speak. First
Amendment freedoms are violated when a public body doesn’t allow each person the
same opportunity as others to speak during a public comment period. When a public
body attempts to restrict “repetitive comments” it deprives a show of strength in
numbers and speech encompasses more than the words used; it includes mannerisms
and individual styles of delivery. A limited time period per speaker prevents unduly
repetitive comments.
Examples:
 “The presiding officer may limit public comment by speaker(s) who have voiced
the same concerns publicly at previous meetings.”
 “At the presiding officer’s discretion, public comment may be limited if it
is repetitive. “
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Other Chair-Based Restrictions
Content-based restrictions might apply to any subject or content. As a general rule,
public comment policies may limit comment to matters pertaining to the local
government, but cannot decide that only some aspects of local government can be
discussed and not others.
 “Speakers may express themselves only on the topic of school curricula, and not
on the school administration or school faculty and staff.”

Unfettered Discretion
Unfettered discretion describes the broad authority that is given by law, regulation, or
policy that permits a governmental official to restrict speech without benefit of
unequivocal standards to enforce the law. Broad discretion gives too much latitude to a
government official who exercises decisions based on personal opinion rather than on
unequivocal standards.
As an extreme example:
 “The Chairperson may eject any member of the public from the meeting for any
reason at any time.”

BEST PRACTICES
When public bodies write the rules that govern public comment periods, they need to
remain aware of the First Amendment rights of those who wish to speak during public
comment. While lawful public comment policies may vary, below are CAC
recommendations for best practices for a welcoming public comment policy.

Protect Political Speech
The public comment policy must comport with the First Amendment and protect political
speech. It will protect the right of the speaker to lawfully speak by being content-neutral
and not authorizing any public official to silence someone based on what they are
saying.

Limit Total Time Period and Time Per Speaker
CAC recommends that a public body limit public comment to both a specific time frame
for the entire public comment period, and per speaker. CAC recommends that a public
body adopt a rule that limits the total time period available for public comment at open
meetings. CAC routinely sees 30 minutes periods offered, with allowance for extra time
allocated for special circumstances involving controversial subjects. This allows the
public an opportunity to comment but also ensures the public body’s ability to conduct
the meeting and address other agenda items.
While practices vary, a usual time allotment per speaker is 3 minutes per public
comment. Best practices require that the time allotment per speaker is uniformly
enforced. If a public body does not uniformly enforce the time limit to all speakers, it risks
using bias through imposing content-based restrictions on speech, e.g., allowing a
commenter congratulating the public body to speak longer than one criticizing the public
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body. Many public bodies will have a timer that will give
a warning for the final 15 seconds and then buzz at the
end of the public comment time period.

Sign in requirements
A public body may elect a first-come-first-serve basis, and
require sign-up, but best practices dictate that after the
public comment period the Chair ask if anyone wish to
make a public comment that did not have a chance to signin.

Notice for Public Comment
Public comment must be noticed on a public body’s meeting
agenda. The public body has discretion in where it places
public comment on its agenda, and best practices require that
ample opportunities be provided for the public to speak at
multiple times on the agenda and consistently allow for public
comment at the same point at each
meeting. Thus, a public body might place public comment
routinely at the beginning of the meeting, at the end, or
throughout the meeting as different agenda items are being
deliberated. A usual practice is public comment placed at the
beginning of the agenda, which provides the public an
opportunity to make public comment in advance of votes on
action items. Additionally, best practices dictate having an
opportunity for public comment prior to any executive session.

Suggested language for a public comment
policy:
You may address the public body on any matter during the
public forum portion of the meeting. Please sign-in at the back of
the Chambers before the start of the meeting and approach a
microphone once you have been recognized by the Chair. If you
did not have the opportunity to sign in prior to the meeting, the
Chair will ask at the end of the public forum if there are any
other speakers. Please raise your hand and the Chair will
recognize you.
All meetings of the Board are open to the public, and public
comment is accepted for a maximum of 30 minutes at each
meeting. At the beginning of your comment, please state your
name. There is a three (3) minute time limit for your remarks.
Please be aware that the public body is not required to
respond to your remarks during the course of their meeting.
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Suggested Placement of public comment within
the policy:





Prior to executive session
Prior to beginning public body business
Prior to action items not on a consent agenda
Prior to adjournment of the meeting

CAC is open for the public to obtain free civic resource materials,
ask questions of our community lawyers on matters of public
concern, engage in civic discussion, learn about local issues,
attend training workshops, and develop skills for participating in
civic affairs.
Please contact us if you are interested in learning more about
us, becoming a volunteer or making a tax-deductible
contribution.
© Citizen Advocacy Center 2015
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