MINUTES OF AN OFFICIAL MEETING:
Regular Meeting:

Plan Commission

Date and Time:

Monday, March 7, 2022 at 6:30 pm

Location:

City Hall Council Chambers, 2000 N. Calhoun Road, Brookfield WI 53005

Members Present:

Mayor Steven Ponto (via teleconference), Alderman Gary Mahkorn
(Chairman), Alderman Rick Owen, Alderman Mark Nelson, Citizen
Commissioner Steve Petit, Citizen Commissioner Austin Moore, and
Citizen Commissioner Lisa Chang (via teleconference)

Members Excused:

None

Others Present:

Director of Community Development Dan Ertl, Fire Chief Dave Mason,
Associate Planner Richard VanDerWal, Alderman Chris Blackburn, Alderman
Jerry Mellone

2. Roll Call
Alderman Gary Mahkorn noted a quorum present and called the Plan Commission to order at 6:31 pm

Announcements
The Next Regularly Scheduled meeting will be held on Monday, April 11, 2022 at 6:30 pm.

3. Meeting Minutes
a. Minutes of the February 7, 2022 Plan Commission meeting.
Motion by Alderman Rick Owen, second by Citizen Member Lisa Chang to approve the minutes of the
February 7, 2022 Plan Commission meeting. Motion carried 7-0.

4. Unfinished Business
a. Amendment to Section 16.16.010
Previously reported:
In the recently completed update to Title 16 there were a few items that were accidently not changed which
interferes with consistency and operation of provisions. The proposed changes provide clean up and
consistency and eliminates some redundancies.
New information:
1) Public Hearing.
A public hearing was held before the Common Council on February 15, 2022, and no members of the public
made or submitted any comments about the proposed amendment.
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2) Consistency with Comprehensive Plan.
Wisconsin Statutes Section 66.1001(3) requires various types of ordinances to be consistent with a
municipality’s comprehensive plan, including subdivision ordinances. While the City’s 2050
Comprehensive Plan does not have specific recommendations regarding land divisions or reconfigurations,
by determining how divisions and reconfigurations are undertaken, Title 16 generally implements the
following objectives and policies:


Land Use Goal
Brookfield encourages a land use pattern that reflects our vision as a full service, sustainable community;
maintains neighborhoods; protects greenways; and provides a platform for economic growth and
redevelopment in Targeted Investment Areas. P. 31



Housing and Neighborhoods Policies
Encourage initiatives that strengthen… compatible infill development; and the development,
maintenance, and improvement of parks, streets, and other public infrastructure… p. 53



Natural Resources and Recreation Objectives
Ensure the provision and distribution of parks, open spaces, and recreational facilities to provide all
residents access to such facilities. P.75



Greenways. The City will endeavor to complete its greenways network for the multiple recreational,
stormwater management, flood control, and neighborhood and community enhancement purposes it
serves. Trail linkages within the greenways will be completed for both recreation and transportation
purposes, leading to a more healthy and sustainable community. See Chapter Five: Natural Resources
and Recreation for more detail. P. 22



Transportation Objectives
Provide for the safe movement of traffic, people, and products in the community. P. 109

The City recently updated Title 16 (Ord. #2021-1116004) and the proposed revisions are further refinement
of that update and are consistent with the noted Comprehensive Plan objectives and policies noted.
Staff Request:
That the Plan Commission finds that the proposed amendments to 16.16.010.A. and B. to remove
inconsistencies and duplicative language regarding the dedication of parks and wetlands or the payment of
fees in lieu of dedication are consistent with the City’s Comprehensive Plan because the Subdivision
regulations in general and this provision specifically encourages land use patterns that reflects the City’s
vision as a full service, sustainable community; maintains neighborhoods; protects greenways; and provides
a platform for economic growth and redevelopment in Targeted Investment Areas; strengthens compatible
infill development; and the development, maintenance, and improvement of parks, streets, and other public
infrastructure; and provides for the safe movement of traffic, people, and products in the community and
therefore recommends that the Common Council adopt the proposed ordinance in Exhibit A.
Topics Discussed
 Matter is straightforward and was previously reviewed and vetted by the Plan Commission
Refer to audio recording of this item here for the discussion.
Motion by Alderman Mark Nelson, second by Mayor Steven Ponto to approve staff request regarding
proposed amendments to 16.16.010.A. and B. and recommend that the Common Council adopt the proposed
ordinance in Exhibit A. Motion carried 7-0.
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b. Amendment to 17.50.030.A.9. & B.1. - Permitting outdoor seating at taverns in Village Area
Business zoning district
Previously reported:
The site plan for CC’s Elbow room includes an outdoor patio. Restaurants in the VAB are specifically
allowed to have outdoor seating in the VAB, but taverns are not. See §17.50.030.B.1. (…all operations and
activities to occur inside unless specifically permitted.) Based on our understanding of the operations at
CC’s (“…corner bar and grill…”1), its size, and the definitions in Chapter 17.04 for restaurants and taverns,
it is our opinion that the operation is not a restaurant and therefore, the proposed patio and beverage service
does not comply with our regulations. In order to remedy this situation and make this district similar to
others, we proposed adding “taverns” to the exception to the indoor operations requirement.
New information:
1) Public Hearing.
A public hearing was held before the Common Council on February 15, 2022, and no members of the public
made or submitted any comments about the proposed amendment.
2) Consistency with Comprehensive Plan.
While an impetus for this change was the incongruity of the approved use and the current zoning regulations,
the proposed amendment is consistent with the City’s 2050 Comprehensive Plan as required by Wis. Stats.
§66.1001(3), because it “Works to Establish a Unique “Brookfield Experience” Chapter 8: Destinations by
facilitating “additional third places” formal and informal, public and private opportunities for interaction by
such places as bars and beer gardens. p. 107. Further, the Village Area Business zoning district is a Targeted
Investment Area and as such the Comprehensive Plan Land Use Chapter 2, Land Use Objective 2. is to
continue to promote the City’s TIAs as centers for redevelopment and change and Land Use Policy 9 is to
consider zoning amendments to achieve the land use and design recommendations of the Plan, (pp. 31-32,
also at p. 68, Ch. 4, Jobs and Shopping Policies).
Attached to this memo is a proposed ordinance with the proposed revisions for consideration.
Staff Request:
That the Plan Commission finds that the proposed amendment to 17.50.030.B.1. to allow outdoor seating
at taverns in the VAB zoning district is consistent with the City’s Comprehensive Plan because it facilitates
additional “third places” and continues promotion of the TIA’s for redevelopment and change and therefore
recommends that the Common Council adopt the proposed ordinance in Exhibit A.
Topics Discussed
 Matter is straightforward and was previously reviewed and vetted by the Plan Commission

Refer to audio recording of this item here for the discussion.
Motion by Alderman Rick Owen, second by Citizen Member Austin Moore to approve staff request regarding
proposed amendment to 17.50.030.B.1. and recommend that the Common Council adopt the proposed
ordinance in Exhibit A. Motion carried 7-0.

c. Resolution Authorizing Staff to Schedule Public Hearings without Plan Commission and
Common Council Approval
1

October 13, 2021, Statement of Operations
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Staff Report:
Attached is a resolution to eliminate the unwritten rule that staff needs to request approval from the Plan
Commission and Common Council to hold a public hearing. Staff recommends that you adopt this
resolution as requesting approval is not required by law and sometimes is contrary to law (e.g. conditional
uses require a public hearing in front of the Common Council; the Council voting against scheduling that
conditional use hearing would be an illegal denial of the use). Additionally, being required to request a
public hearing delays projects by at least 3-4 weeks. In a state where winter months limit the amount of
construction that can be done, those 3-4 weeks can be crucial to the development timeline of a project. To
ensure that staff does not overschedule public hearings, the Code contains a requirement that the Mayor or
chairperson of the Committee has to approve the placing of an item on an agenda. As staff already are
required to follow this rule, any further requests are superfluous.
In response to Commissioner Pettit’s question at the February 7 meeting, staff would not be scheduling
public hearings on their own volition, unless the statute requires staff to do so (e.g. conditional uses). The
new procedure will be that instead of placing a matter entitled “request for a public hearing on (name of
issue or project)” on a Plan Commission agenda, staff will place a matter on the Plan Commission agenda
entitled “consideration of (name of issue or project).” At that initial meeting, the Plan Commission will not
consider only whether a public hearing will be scheduled; rather, the Plan Commission will consider
whether the issue and project itself has merit. If the Plan Commission determines that it does have merit,
then staff will schedule a public hearing. If it does not have merit, nothing further is scheduled, and the issue
will be closed, unless the Common Council votes to go forward with the matter. I have attached two flow
charts showing the current process and the proposed process to illustrate how an ordinance amendment is
and would be processed.
Topics Discussed
 Gratitude to the City Attorney for creating the comparative flow charts regarding the matter
 Appreciation for potential to streamline processing of public hearings where warranted
Refer to audio recording of this item here for the discussion.
Motion by Alderman Mark Nelson, second by Alderman Rick Owen to approve staff request to recommend a
resolution that the Common Council adopt regarding the processing and authorization of public hearings.
Motion carried 7-0.

5. New business
a. Request of Firefly Capitol, LLC, 2360 N 124th Street, Suite 30, Wauwatosa, WI 53226 – Ram

Subedi, Member, for approval of a minor revision to plan and method of operation for parking
lot expansion in association with operations of a Panera restaurant at 12630 West Capitol
Drive. (SE ¼ of Sec. 1) – RV **Requires Common Council Approval**
Report:
1. The site consists of one lot located in the 124th – Capitol Node Targeted Investment Area (TIA), one
of eleven areas identified in the City of Brookfield 2050 Comprehensive Plan (Comp Plan) that foster
community reinvestment by supporting new economic development and sustainable, mixed-use
redevelopment with sensitivity to surrounding neighborhoods. The adopted node plan is The
Development Plan for Brookfield’s 124th Street Corridor – 2011 (Neighborhood Plan). The adopted
land use of the Neighborhood Plan for the site is “Higher Density Shopping”. The adopted land use of
the Comp Plan is “Shopping/Services Focused – Higher Density”. The site is zoned “RB, O&LI”
Regional Business, Office & Limited Industry District with MSO Ordinances 1693 and 2779-22.
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Ordinance 2779-22 applies the Parking Setback Overlay District to the site which regulates minimum
parking setback to ten (10) feet. The proposed parking surface expansion in association with the
Panera casual dining restaurant with drive-through use of the site is a permitted lot configuration
and use of the zoning.
2. Proposed Site Development Characteristics:
Lot Area:
42,930 sq. ft. (0.98554 ac)
Building Setback:
88’ (25’ min.)
Pavement Setback:
10’ (10’ min. MSO §17.98.060)
Building Offset:
43’ North (5’ min.)
129’ East (5’ min.)
25’ West (5’ min.)
Pavement Offset:
10’ North (5’ min.)
10’ East (5’ min.)
10’ West (5’ min.)
Building Heights:
19’ (35’ max.)
Building Size:
3,555 sq. ft. total
Parking Spaces:
44 surface (35 req.)
Floor Area Ratio:
8.28% (45% max)
Total Impervious Area:
34,230 sq. ft. (32,430 sq. ft. existing)
Lot Coverage:
79.73% (80% max)
Landscape Area Ratio:
20.27% (20% min)
3. Submitted site plan indicates existing ingress/egress of the site is unchanged by the request. New
parking spaces are proposed along West Capitol Drive south of existing site drive aisle. A traffic
impact analysis was not required for the request as it does not affect traffic in the peak hour of
existing plan & method of operation (change of 100 vehicles in the peak hour requires a traffic
analysis under §17.100.070.H).
4. The applicant submitted a landscape plan for review and compliance with City standards.
5. Grading, drainage, erosion control have been submitted to the Engineering Division. Proposed
increase in impervious surfaces was accounted for in SWMP application and report that were
submitted and approved for the existing Panera restaurant plan and method of operation for the
site.
6. A commercial development agreement was executed between the applicant and the City as part of
redevelopment of the site for its existing approved plan and method of operation. Current request
for minor revision to plan and method of operation does not warrant an amendment to the recorded
agreement. Similarly, existing landscaping surety held with the Department of Community
Development and recorded temporary limited easement for street yard landscaping sufficiently
secure, per code, installation and maintenance of street yard landscaping of the site and do not
require amendment or supplement regarding the current request.
Recommendation: The Plan Commission approves the minor revision to plan and method of operation
permitting parking lot expansion in association with operations of a Panera restaurant with drivethrough at 12630 West Capitol Drive, subject to items 1-8 below, because it determines:
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A. It does not have a substantial adverse effect on property values of neighboring properties
because the use is permitted in the district, proposed parking surface expansion is a
continuation of existing site improvement strategies of adjacent properties, and proposed
landscaping is designed to meet size and quantity requirements of street yard landscaping
implemented throughout the rest of the district.
B. It does not have substantial adverse effect on traffic safety because it does not affect
traffic in the peak hour, generating less than the 100 vehicles per peak hour where the
City requires a traffic analysis under §17.100.070.H.
C. It is consistent with the purposes of this code because it results in orderly land
development which meets the requirements herein while also considering orderly future
development of the site.
D. It is adequately served with present or planned municipal services – parcel is served by
City water and is served by City sewer.
E. It does not result in an undue concentration of like or identical uses because the request
has negligible impact on the concentration of uses in the area.
F. It is substantially in conformance with the Site Development Standards for NonResidential Uses, March 1990, amended July 2010, and the Non-Residential Development
Landscape Standards, February 1996, as updated through 2016, where applicable,
because the proposed site improvements and landscaping fulfill the stated standards
therein.
G. It is substantially in conformance with the City’s comprehensive plan or relevant portions
thereof because it fulfills the adopted future land use of the comprehensive plan and
advances the stated goal in Chapter 4 Jobs and Shopping for the City to be a premier
commercial and job center that supplies valuable products and services and embraces
solutions for modern convenience.
1. Statement of operations dated February 21, 2022 by Ram Subedi, Member, Firefly Capitol, LLC.
2. Site plan dated February 10, 2022 by Ellena Engineering Consultants, LLC, including technical
corrections.
3. Site utility, grading, drainage, and erosion control plans subject to final approval of the city of
Brookfield Engineering Division prior to the issuance of building permits. The developer of the
project will be required to submit Items A, B, and C below before the issuance of a building permit:
A. A copy of the approved Grading and Drainage Plan, as approved by the city of Brookfield
Engineering Division.
B. The bid from a contractor reflecting the cost of executing the work required on the Grading
and Drainage Plan.
C. A letter-of-credit in compliance with the City letter-of-credit format deposited with the
Department of Community Development. The monetary amount of the letter-of-credit shall
be equal to 110% of the submitted bid. (City form available from the Department of
Community Development)
D. A recertification “as-built” survey must be performed by a licensed, professional engineer
or surveyor indicating that all elements of the approved Grading and Drainage Plan have
been completed within tolerances as approved by Staff per the approved plan. The
recertification documents must be wet stamped and signed by the professional.
E. The letter-of-credit will be released by the Department of Community Development after the
recertification documents are submitted to the city of Brookfield Engineering Division and
approved.
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4. Payment of applicable fees to the Community Development Department prior to issuance of a
building permit.
$ TBD Engineering Review Fee
5. All signage subject to separate review by Zoning and Building Administrator.
6. Landscape plan dated February 17, 2022 by Paragon Design Group, LLC subject to technical
corrections. Code requirement for landscaping letter-of-credit and temporary landscape easement
for street yard maintenance of the site are satisfied by currently held surety and temporary
landscape easement on the property.
a. A recertification "as-built" survey must be performed by a licensed landscape architect
indicating that all elements of the approved Streetyard Landscape Plan has been completed
within tolerance as approved by staff per the approved plan. The recertification documents
must be wet stamped and signed by said professional.
7. Once a building permit is issued by Inspection Services, the owner shall receive an occupancy permit
within eighteen (18) months or the owner of the property may be subject to the penalty provisions
of the Zoning Code, Section 17.100.130 or the owner shall remove construction equipment and
debris from the site, fine grade and seed the site, and stabilize surface water drainage leaving the
site to City Engineering Department specifications within four (4) months or the owner of the
property may be subject to the penalty provisions of the Zoning Code – Section 17.100.130.
(Ordinance #2134-08).
8. Minor revision to plan and method of operation approval expires on March 15, 2024 unless a
building permit is obtained prior thereto.
Topics Discussed
 Request consistent with previously indicated future development of the site
 Clarification on the location and count of new parking spaces proposed
 Clarification on the landscaping proposed
Refer to audio recording of this item here for the discussion.
Motion by Alderman Rick Owen, second by Citizen Member Steve Petitt to approve staff
recommendation approving the minor revision to plan and method of operation permitting parking
lot expansion in association with operations of a Panera restaurant with drive-through at 12630
West Capitol Drive, subject to items 1. through 8. and determining a. through g. listed in the staff
recommendation. Motion carried 6-0 with Mayor Steven Ponto abstaining.
b. Public hearing request to amend 17.100 Site Plan Approval Requirements (Plan and Method
of Operation)
Topic:
The Planning staff has been transitioning to a system where Plan Commission recommendations and Council actions
on those recommendations are recorded in resolution or ordinance form as directed and assisted by the City Attorney’s
office. As we have prepared those documents, we have found that some Code requirements are outdated, difficult to
measure or are inconsistent with other provisions or the law. Therefore, we have prepared some changes to some
areas of Chapter 17.100 which are included later in this report.
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Consistency with Comprehensive Plan.
While Wis. Stats. §66.1001(3)(k), requires consistency with the City’s Comprehensive Plan when creating or
amending zoning ordinance, no consistency finding is necessary for this request. Although the PMO requirements
are contained in Title 17, Zoning, they are not in themselves zoning regulations in that they do not divide the city into
districts, authorize uses within those districts or regulate and restrict the erection, construction, reconstruction,
alteration or use of buildings, structures or land; all things that zoning regulations do 2 that implement the objectives,
policies, and goals established in a comprehensive plan. The PMO is part of the review process to ensure compliance
with the adopted regulations and as such is not addressed in the Comprehensive Plan.
Staff Request:
Recommend that Common Council schedule a public hearing regarding changes to 17.04 and 17.100.

Topics Discussed
 Defensibility of the code and Plan Commission determinations
 Clarification on the impacts of the requested amendments with regard to amendments to public
hearing processing
 Preferences for processing requests and streamlining Plan Commission and Common Council
actions proceeding public hearings and timing of official actions
 Impacts and future considerations regarding the Plan Review Board
Refer to audio recording of this item here for the discussion.
Motion by Alderman Mark Nelson, second by Alderman Rick Owen to approve staff request to
recommend that the Common Council schedule a public hearing regarding changes to 17.04 and
17.100. Motion carried 7-0.
c. Repeal of Bike and Park Impact fee requirements found in Titles 15, 16, and 17
Bike Impact Fee
In 2019 the City Attorney’s office directed Staff to stop imposing and collecting the Bike Impact Fee due to the fact
that its enactment failed to comply with the authorizing statute and therefore was void as a matter of law.3 Specifically,
the impact fee statute Wis. Stats. §66.0617, requires an analysis that determines whether the need for the public
facility or facility improvements for which the fee will be collected is driven by a shortage of facility to serve existing
population or the increase in new population (or a combination). A needs analysis must include at a minimum
estimated facility costs, a service standard, and a population/development estimate. When the City enacted the impact
fees in 1997, the needs analysis specifically said that it did not include bikeways. Furthermore, at a public hearing
regarding imposing the impact fees Dan Ertl stated that there was no bikeway needs analysis and that it would be
done at a later time. (1/7/97). Not being able to locate such an analysis and I consulted with both Dan and Bill Kolstad
to determine whether in fact the analysis was ever done and both confirmed that it had not.
An ordinance passed in noncompliance with the empowering statute is invalid. Laskaris v. City of Wisconsin Dells,
Inc., 131 Wis. 2d 525, 531, 389 N.W.2d 67, 70 (Ct. App. 1986), citing State ex rel. Ryan v. Pietrzykowski, 42 Wis.2d
457, 463, 167 N.W.2d 242, 245 (1969). Without a service standard the ordinance does not comply with its authorizing
statute and is thus invalid. While staff implemented the suspension, we did not take action at that time to repeal the
Code provisions.
Park Impact Fee
While working on the recent updates to Title 16 “Subdivisions” and 17 “Zoning” in relation to the §12.04, “Official
map” updates, questions were raised that instigated research into the status of the “parks and recreational
transportation trails” and the “wetland” impact fees. That research revealed that the City has acquired all the parklands
identified in the 1996 Impact Fee Needs Analysis that accompanied enactment of impact fees in Ordinance 1608 in
2
3

See Wis. Stat. §62.23(7) (am) and (b).
Legal opinion “City’s impact fee for bikeways”, May 16, 2019.
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1997. It is our legal opinion that once the needs identified in the Analysis have been met, imposing and collecting
impact fees should end.4 While researching and formulating that opinion, Messrs. Scott, Ertl and Kelliher have been
asked for input and kept informed of the results. Based on acquisition of all the park lands identified as needed by the
1996 Analysis, it is our recommendation that the parks and recreational transportation trails fee should be repealed
as well.
Request
Repeal provisions regarding “Bike Impact Fee” and the “Parks and Recreational Transportation Trail Impact Fee”,
found in Titles 15, 16 and 17.

Topics Discussed
 Degree of benefit in updating and creating needs analyses for maintaining impact fees
 Discussion of the Legislative & Licensing Committee on the matter
 History of impact fees in the City
 Impacts of state law
Refer to audio recording of this item here for the discussion.
Motion by Alderman Rick Owen, second by Alderman Mark Nelson to approve staff request to repeal
provisions regarding “Bike Impact Fee” and the “Parks and Recreational Transportation Trail Impact
Fee”, found in Titles 15, 16 and 17. Motion carried 7-0.
6. Adjournment
Motion by Citizen Member Steve Petitt, second by Citizen Member Austin Moore to adjourn the
meeting at 7:31 pm. Motion carried unanimously.
Respectfully Submitted:
Daniel F. Ertl
Director of Community Development

4

Legal opinion “Impact fee termination and suspension”, November 11, 2021.
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